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(3) Discretionary actions. Agencies 
may at their discretion except the fol-
lowing actions from competitive proce-
dures of this section: 

(i) A promotion without current com-
petition of an employee who was ap-
pointed in the competitive from a civil 
service register, by direct hire, by non-
competitive appointment or non-
competitive conversion, or under com-
petitive promotion procedures for an 
assignment intended to prepare the 
employee for the position being filled 
(the intent must be made a matter of 
record and career ladders must be doc-
umented in the promotion plan); 

(ii) A promotion resulting from an 
employee’s position being classified at 
a higher grade because of additional 
duties and responsibilies; 

(iii) A temporary promotion, or de-
tail to a higher grade position or a po-
sition with known promotion poten-
tial, of 120 days or less; 

(iv) Promotion to a grade previously 
held on a permanent basis in the com-
petitive service (or in another merit 
system with which OPM has an inter-
change agreement approved under § 6.7 
of this chapter) from which an em-
ployee was separated or demoted for 
other than performance or conduct rea-
sons; 

(v) Promotion, reassignment, demo-
tion, transfer, reinstatement, or detail 
to a position having promotion poten-
tial no greater than the potential of a 
position an employee currently holds 
or previously held on a permanent 
basis in the competitive service (or in 
another merit system with which OPM 
has an interchange agreement ap-
proved under § 6.7 of this chapter) and 
did not lose because of performance or 
conduct reasons; and 

(vi) Consideration of a candidate not 
given proper consideration in a com-
petitive promotion action. 

(vii) Appointments of career SES ap-
pointees with competitive service rein-
statement eligibility to any position 
for which they qualify in the competi-
tive service at any grade or salary 
level, including Senior-Level positions 
established under 5 CFR Part 319—Em-
ployment in Senior-Level and Sci-
entific and Professional positions. 

(d) Grievances. Employees have the 
right to file a complaint relating to a 

promotion action. Such complaints 
shall be resolved under appropriate 
grievance procedures. The standards 
for adjudicating complaints are set 
forth in part 300, subpart A, of this 
chapter. While the procedures used by 
an agency to identify and rank quali-
fied candidates may be proper subjects 
for formal complaints or grievances, 
nonselection from among a group of 
properly ranked and certified can-
didates is not an appropriate basis for 
a formal complaint or grievance. There 
is no right of appeal of OPM, but OPM 
may conduct investigations of substan-
tial violations of OPM requirements. 

[59 FR 67121, Dec. 29, 1994, as amended at 63 
FR 34258, June 24, 1998; 70 FR 72067, Dec. 1, 
2005] 

§ 335.104 Eligibility for career ladder 
promotion. 

No employee shall receive a career 
ladder promotion unless his or her cur-
rent rating of record under part 430 of 
this chapter is ‘‘Fully Successsful’’ 
(level 3) or higher. In addition, no em-
ployee may receive a career ladder pro-
motion who has a rating below ‘‘Fully 
Successful’’ on a critical element that 
is also critical to performance at the 
next higher grade of the career ladder. 

[51 FR 8411, Mar. 11, 1986] 

§ 335.105 Notice of job announcements 
to OPM. 

Under 5 U.S.C. 3330, agencies are re-
quired to report job announcements to 
OPM for vacancies for which an agency 
will accept applications from outside 
the agency’s work force. This require-
ment is implemented through part 330, 
subpart A of this chapter. 

[66 FR 63906, Dec. 11, 2001, as amended at 75 
FR 67605, Nov. 3, 2010] 

§ 335.106 Special selection procedures 
for certain veterans under merit 
promotion. 

Preference eligibles or veterans who 
have been separated under honorable 
conditions from the armed forces after 
completing (as determined by the agen-
cy) 3 or more years of continuous ac-
tive military service may compete for 
vacancies under merit promotion when 
an agency accepts applications from 
individuals outside its own workforce. 
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